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fraud is charged^ and the libellant is without fault and -without 
remedy, it would be a denial of justice to dismiss it. 

Lord Stowell and Justices Story and Sprague all thought 
that there were cases in which libels for review should be retained, 
although conceding the absence of precedent. 

Judge Story said that " where, by after-acquired evidence, it 
was plain that the merits had not been considered, it was right to 
entertain a bill for review." 

The remedy by libel for review, in the case before the court, is 
a proper one, and the demurrer is overruled. 

The cases containing the opinions of With these cases compare The Mon- 

Lord Stowell and Justices Stohy and arch, Bell, 1 ¥m. Rob. 21 ; 2 Conk. 

Sprague, referred to, are The Fortitudo, Adm. (2d ed) 360-367 ; The Martha, I 

2 Dods. 70; The Steamboat New Eng- Blatch. & How. 171-175. 
land, 3 Sumner 506 ; and Janvrin v. J. A. J. 

Smith, Sprague's Decisions 13. 



District Court of the United States for the Northern District 
of New York. In Admiralty. 

RICHARD WELLS COUNCER v. THE STEAM-TUG "A. L. GRIF- 
FIN," &c. 

A libel for the loss of a vessel on the Canadian shore of Niagara river, hav- 
ing been referred to a master, he reported that at the time of the loss the vessel 
was toorth a certain sum of " dollars in gold, or Canadian currency," and that gold 
or Canadian currency was, at such time, at a premium of forty-nine per cent, over 
United States legal tender notes. Held, that the value being reported at a certain 
sum in foreign currency, the damages were to be estimated at the value of that sum 
in United States notes, and the use of the word " gold" in connection with Cana- 
dian currency did not require any different rule than would have been applied had 
the value been stated in the foreign currency only. 

This suit was brought to recover the damages sustained by the 
libellant in the loss of the scow " Andrew Murray," on the 
Niagara river, at the mouth of Chippewa creek, in Canada West, 
on the 14th day of December 1863. 

After the hearing, upon pleadings and proofs, an interlocutory 
decree was made, referring it to a commissioner " to take the 
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necessary proofs, and report the amount of damage which the 
libellant had sustained by reason of the loss of his scow," &c. In 
pursuance of such decree of reference, the Commissioner reported 
" that on the 14th day of December, 1863, — on which day the 
said scow ' Andrew Murray' was lost, — she, the said scow ' An- 
drew Murray,' was worth, including equipments, at Chippewa, 
the sum of nine hundred and fifty dollars in gold, or Canadian 
currency, and that the interest on nine hundred and fifty dollars 
from the 14th day of December, 1863, to and including the date 
of this report, is the sum of forty dollars and forty -three cents," 
and also " that on the 14th day of December, 1863, gold, or Cana- 
dian currency, was at a premium in the city of Buffalo of forty- 
nine per cent, over United States legal tender notes." The Com- 
missioner's report was dated on the 24th day of July last. 

Upon the coming in of this report, it was insisted by the coun- 
sel for the libellant that in estimating the damages of the libellant, 
the forty-nine per cent, reported by the Commissioner as the dif- 
ference between Canadian currency and United States legal tender 
notes should be added to the value of the property lost, and the 
interest on that value as reported by the Commissioner ; while the 
counsel for the respondent insisted that, by the Act of Congress, 
the dollar of the U. S. legal tender note was in law the exact 
equivalent of the gold dollar, and that therefore the premium 
reported and claimed could not be allowed. 

(?. B. Hibbard, for libellant. 

A. P. Nichols, for respondent. 

The opinion of the court was delivered by 

Hall, D. J. — The Commissioner has reported the value of the 
property lost, and not the amount of the libellant's damages ; and 
the value thus reported he states to be the value in Canadian cur- 
rency or gold, at the time and place of the loss — that is, at the 
mouth of Chippewa creek, in Canada, in December, 1863. The 
report also shows, or rather assumes, that Canadian currency and 
gold were of equal value ; and states that both then bore a pre- 
mium of 49 per cent, in this city. The report shows in substance 
that the value of the scow, at the time and place of the loss, was 
$ 950, in the currency of Canada, and that the dollar of Canadian 
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currency was then worth $1.49 in the currency which then was 
and now is the universal if not the legal standard of value in the 
United States. 

Whether this currency is or is not the present legal standard 
of value it is not necessary nOw to inquire, for the counsel for the 
libellant and the counsel for the respondent alike assumed, as the 
basis of their respective arguments, that the decree in this case 
might be legally paid in the United States legal-tender notes, and 
that the libellant could not require its payment in the gold and silver 
coins which formerly constituted the only legal-tender money of 
the United States. Consensus facit legem. 

Assuming, then, that the decree in this case may be discharged 
by the actual offer, in proper form, of United States legal-tender 
notes in payment, the question is how, upon the Commissioner's 
report, the damages of the libellant are to be computed ? In thus 
stating the question I intend to avoid the discussion, in detail, of 
the several exceptions taken to the Commissioner's report, for 
such exceptions relate, in form at least, to that portion of the 
report which states the value of the libellant's scow at the time 
and place of loss, and not to the fact that the Commissioner has 
not reported, in direct terms, the amount of the libellant's dam- 
ages. 

The report does not state the actual damages of the libellant, 
but simply furnishes the data upon which those damages can be 
computed, according to the rule of damages or computation which 
may be adopted by the Court. 

It assumes that the proper measure of damages for the loss 
referred to, is the actual value of the property lost at the time 
and place of the loss, with legal interest, and then states that 
value in Canadian currency, and computes interest thereon. The 
use of the word " gold" in connection with " Canadian currency," 
although the American gold dollar may in fact have been in the 
contemplation of the Commissioner, does not require that any 
effect should be given to the report, which would not have been 
required if the value had been stated in " Canadian currency" 
only. 

Canadian currency is a foreign currency ; and though the 
Canadians use the term dollar as the designation of the unit of 
their currency, as we do in reference to our own currency, it does 
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not legally or necessarily follow that their dollar is the equivalent 
of ours. In fact the report shows that one hundred dollars of 
their currency was, at the time of the loss, of the value of one 
hundred and forty -nine dollars of ours ; and therefore to indem- 
nify the libellant for his loss by a payment in our currency, it is 
necessary to give him one hundred and forty-nine dollars of such 
currency for every one hundred dollars of the value of his pro- 
perty estimated in the currency of Canada. 

Much of the appearance of difficulty, which at the hearing cast 
doubt upon this question, is undoubtedly due to the fact that the 
currency of Canada, like that of the United States, is a decimal 
currency, with the dollar as a unit ; and that the coined dollar of 
the two governments is supposed to be of equal value. 

Whether it is so or not is not a question of law, but of fact, 
and the question under consideration must be decided upon the 
principles which would have governed it, if the loss had occurred 
in Bordeaux or Odessa, and the value of the property lost, at the 
time and place of loss, had been reported in francs or rubles. 
That the loss occurred within a mile of the line dividing the United 
States and Canada, and that values are expressed in dollars and 
cents there as well as here, can make no difference in the princi- 
ples of law applicable to the case ; and if we look at the equities 
of the case, it must be apparent that the legal rule is the equitable 
one. If the loss had occurred at Schlosser, instead of at Chip- 
pewa, on the opposite shore, the damages to be recovered would 
have been determined by the value of the scow and her equip- 
ments at Schlosser, in the currency of the United States ; and 
certainly there can be no equity in adopting a different rule, and 
taking from the libellant nearly one-third the sum necessary to be 
paid for his actual indemnity, simply because the loss occurred 
near the opposite side of the river. 

If the loss had occurred in Russia, and the proof had shown 
the value of the property in rubles, at the time and place of the 
loss, it would hardly have been claimed, against the general cur- 
rent of authority, that the libellant would not be entitled to a 
decree for the actual value here, in the existing American cur- 
rency, of the number of rubles which his vessel was worth in 
Russia, and the amount of damages in this case must be com- 
puted upon the same principles : Story's Conflict of Laws, §§ 307, 
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314 ; Story on Promissory Notes, §390, note 1 ; Parsons on Bills 
and Notes 648. 1 
A decree in accordance with this opinion will be entered. 

Affirmed by Mr. Justice Nelsox, on appeal, August 1865. 

See the case of The Skip Rochambeau, and back, and afterwards serving on 

26 Boston Law Reporter, p. 564, in board under such contract, might recover, 

which Judge Wake, of the District Court in the United States, double his stipu- 

of Maine, held that a seaman shipped on lated wages ; gold then being at a pre- 

board of an American ship at St. John's, mium of 100 per cent. 
New Brunswick, for a voyage to London 



Supreme Court of Pennsylvania. 

THE NORTH PENNSYLVANIA RAILROAD CO. ». CHARLES 
REHMAN. 

A railroad company has the exclusive right of way along its track, and, in 
Pennsylvania, is not bound to provide fences to keep out cattle. 

Hence, if domestic "animals wander on the track, whether with or without the 
owner's knowledge, and are killed without wantonness or gross negligence of the 
railroad company, the latter will not be responsible in damages for their death. 

The fact that the point where they were killed was at the intersection of the rail- 
road with a public highway does not change the rule. A highway is public for 
purposes of travel only, and cattle wandering unattended are not within the class 
to whose protection the railroad company is bound to look in crossing. 

Writ of error to the District Court of Philadelphia. 
Morton P. Henry, for plaintiffs in error. 
R- P. White, for defendant in error. 

The opinion of the court was delivered by 

Thompson, J. — It was conoeded on argument that the law is 
settled in this state, that if cattle are suffered to run at large, and 
are injured or killed on the track of a railroad, without wanton- 
ness, or such gross negligence as might amount to the same thing, 
the owner has no recourse against the company or its servants : 
Railroad Company v. Skinner, 7 Harris 298. 

Two elements are said to exist in this case, which it is supposed 
modify, or perhaps render inapplicable altogether, the rule of 
that case, so far as it is concerned, namely that the mules in 
Vol. XIV i 



